PROCUREMENT LAW ASIT APPLIES
TO PUBLIC PRIVATE PARTNERSHIPS

1. Introduction

Many reeders will be familiar with the much heraded introduction of public private
partnerships (PPP's) in Irdland. PPP' s are seen as a potentia spur to the economy. Many
large scale infrastructure contracts are being put out to tender by the Irish Government such
asthe Luas line and the Metro in Dublin, educationa infrastructure projects and for bypass
roads and motorways that are currently under construction throughout the country.

But what of the legal procedures for practitioners involved in the PPP tendering process
and the influence of European law on such procedures. This is governed by a well
established European legd framework in respect of procurement of publc contractswhich
has been fully implemented in Irdand. Many practitioners whether advising public utility
bodies or suppliers who submit tenders for the PPP process should have a working
knowledge of the EU public procurement rules.

The purpose of the European Union’s public procurement policy is to atain far and open

competition for public contracts above certain thresholds, by alowing suppliers to gain the
full benefit of the sngle market and contracting authorities to choose from a more
competitive and wider range of bids. Transparency and equality of trestment are two

important eements in the European public procurement process.

The E.U. regime provides for a regulated tendering exercise within drict timetable
constraints preceded by forma alvertisement throughout the E.U. Slightly different rules
apply for each of the different types of procurement (works, supplies and services) and
further differences occur due to the availability of three different contract award procedures
(the open, restricted and negotiated procedures, see below).

The foundation of European Community law relating to public procurement rules can be
found in the Treaty of Rome 1957, notably in those provisons which guarantee the free
movement of goods, services and capitd, edtablish fundamentd principles (equdity of
trestment, trangparency and mutua recognition) and prohibit discrimination on the grounds
of naiondity>. In addition, Article 163 guarantees that the Community support co-
operation among undertakings, research centers and universties, inter dia to exploit the
internal market “in particular through the opening-up of nationd public contracts’.

Much of this Article looks at the gpplication of the public procurement rules to the PPP
process. PPP's can be defined as* arrangements between the public and private sector for

1see Article 12; Article 28 et seq.; Article 43 et seq. and Article 49 et seq. of the Rome Treaty.
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the ddlivery by the private sector of certain public infrastructure and/ or public services,
which traditionally would have been provided by the public sector”2.

PPP s involve a genuine transfer of risk from the public sector to the private sector and
dlow date authorities to draw upon economic resources which otherwise would not have
been avalable to them. As increased deregulation becomes more common in Ireland and
European tinding of services is set to decrease, public private partnerships are a cost
effective method of offering high qudity products and sarvices to the public while
smultaneoudy providing a more flexible gpproach to the support of capita invesment in
ecoromic and socid infrastructure.

2.  Thelnfluence of European Law

EU Public Procurement Directives

The Treaty provisons were rendered more effective by a series of detailed secondary
legidation in the form of European Directives. Irdand does not have any binding domestic
public procurement code and as such it relies upon the implementation of these Directives,
by way of corresponding Statutory Instruments:

The Public Services Contracts Directive - Council Directive 92/S0/EEC
(applicable to ServicesContracts)

Implemented in Irdand - European Communities (Award of Public Services
Contracts) Regulations 1993 (Sl No, 173 of 1993);

The Public Supplies Directive - Council Directive 93/36/EEC (covering
Contractsfor the purchase or hire of equipment and goods)
Implemented in Irdand - European Communities (Award of Public Supply
Contracts)(Amendment) Regulations 1994 (Sl No. 292 of 1994);

The Public Works Directive - Council Directive 93/37/EEC (covering
congtruction and engineering works)

Implemented in Irdand - European Communities (Award of Public Works
Contracts)(Amendment) Regulation 1994 (Sl No. 293 of 1994);

The Utilities Directive - Council Directive 93/38/EEC (applies to “ utility”
companies operating in the sections of water, energy, telecommunications
and transport sectors)

Implemented in Irdland - European Communities (Award of Contracts by
entities operating in the Water, Energy, Trangport and Teecommunications
Sectors) Regulations 1995 (SI No. 51 of 1995); and

The Remedies Directive - Council Directive 89/665/EEC (covers review
procedures of procurement notes)

2state Authorities (Public Private Partnership Arrangements) Bill 2001, explanatory memorandum, p.1.
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Implemented in Irdland - European Communities (Review Procedures for the
Award of Public Supply and Public Works Contracts) Regs, 1995 (Sl 104/1993).

A further Public Procurenent Directive 97/52/EC was adopted by the European
Paliament and the Council of the European Union on the 13" October 1997. This was
implemented in Irdand by the European Communities (Award of Public Services
Contracts) Regulations, 1998 (S.I. No. 378 of 1998); the European Communities (Award
of Public Supply Contracts) (Amendment) Regulations, 1998 (S.I. No. 379 of 1998); and
the European Communities (Award of Public Works Contracts) (Amendment) Regulations,
1998. This Directive amended in different ways the Services Directive 92/50/EEC, the
Supplies Directive 93/36/EEC and the Works Directive 93/37/EEC. The most relevant
amendments were made in respect of procedures concerning the award notices,
discrimination, debriefing requirements, disclosure, withholding information, and time limits.

21 Utilities Directive

The Utilittes Directive covers contracts involving water, energy, trangport and
telecommunications and is concerned with those contracting authorities operating in the four
sectors, water, energy, trangport and telecommunications.  Contracting authorities in these
sectors largely operate in a commercid or quas-commercid manner. In Irdland, the main
bodies whose contracts are covered are the semi- State organisations and Loca Authorities
operding in these four sectors.  Provisons in the Utilities Directive resemble those of the
main Directives but they do alow for more flexible procedures as a result of the
commercid nature of the bodiesin question.

22 RemediesDir ective

The Remedies Directive covers review procedures of procurement rules and is amed a

ensuring that review procedures are made available to any potential or actual tenderer for a
contract who has been, or risks being, harmed by any infringement. These powers of

review have been trandated into statutory instruments in Ireland. For example, according

to regulation SI No. 104 of 1993 implementing the Remedies Directive, the High Court has
the power to review the award of a contract and does have the power to award certain
remediesincluding: (i) declaring that a contract isvoid; (ii) order that the contract be varied,
and/or (jii) award damages to any person who is harmed by an infringement of the public
procurement rules. The European Commisson dso has the power to request an
explanation from a Member State on any contract procedure in which it consders there has
been a breach of Community procurement rules. The Member State has 21 cdendar days
in which to confirm that the breach has been ether corrected; or give reasons why it has
not been; or inform the Commission that the award of the contract has been suspended.

23  Public Services, Suppliesand WorksDirectives

"
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The Public Services Contracts Directive covers contracts for public services which means
contracts in writing between a service provider and a contracting authority for the provision
of apublic service.

The Public Supplies Directive covers contracts in writing for the supply of public products
involving the purchase, lease, rentd or hire purdhase, with or without the option to buy of
products between a service provider and a contacting authority.

The Public Works Directive covers public works contracts which are defined under Article
1 of the Public Works Directive as contracts which are concluded in writing which have as
their object “either the execution, or both the execution and design, of works related to one
of the activities referred to in Annex Il or awork”. A work is defined as the outcome of
building or engineering works taken asawhole thet is sufficient in itsdf to fulfill an economic
and technical function.

2.4 Supplies, Services or Works?

It is not dways easy to say which of these three Directives gpply to a particular contract.

Many PPP' s may involve contracts which may be mult-faceted incorporating elements of

public works, supplies and services. For example, if the contract involves an operationa

element, such as a contract for the congtruction of a public trangport system which involves
the operation of the service after its condruction, it could invariably be classfied as both a
sarvices and supplies contract. As aresult this renders the procedure less than clear.

For a supply and services contract the “relative value® of each eement is the determinant.
Therefore one should gpportion the vaue of the contract between the different eements
and the dement with the highest vaue will indicate which of the Supplies or Services
Directives will gpply.

The works and sarvices Directives do not give any indication in such circumstances which
of the Directives should apply. For example, a PPP project for the construction of a
clubhouse for a municipa golf course would involve eements of works (for the building)
and sarvices (involving the maintenance and running of the clubhouse). In thisingtanceit is
necessry to examine the main object of the overdl contract as decided in the case
Hotelera International3.

It is possible that a PPP could be structured as a service contract and still be classified asa
works or supplies contract. It is important to note however that the procedura
requirements for works, supplies or services contracts under the Directives are quite Smilar
and o the categorisation of a contract is not necessarily as critical as one might think.

3C-311/92 of 19 April 1994.
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25  Contracting Authorities subject to the Public Sector Directives

Each of the Services Directive, the Supplies Directive and the Works Directive goply to
“contracting authorities’ which are defined as:

“...the State, regiond or locad authorities, bodies governed by public law, associations
formed by one or more of such authorities or bodies governed by public law” 4

The Regulations apply to contracts awarded by the public sector in a wide sense. They
apply not only to central government departments and local authorities but also to “bodies
governed by public law”. The latter includes any organisation which is established to meet
the “needs in the generd interest”, has legd persondity and which is principaly financed,
supervised and appointed by the State or other public authorities.

The définition of contracting authorities has been consdered by the ECF. In the Caillte
case® a dispute arose as to whether the Irish Forestry Board, which failed to tender the
award of two public supply contracts, came within the meaning of a contracting authority.
Coillte was established by the Forestry Act, 1988 and is a private undertaking subject to
the Companies Acts. Its day-to-day business was managed independently of the State and
the State had \ery little influence in the award of public contracts. The ECJ referred to its
decison in Beetjes and determined that the term “contracting authorities’ should be
interpreted in functiona terms. It emphasized that there was no provison expresdy to the
effect that the State control was to extend to the awarding of public supply contracts by
Caoillte, and that the State might exercise such control at least indirectly. It held that Caillte
was entrusted to provide a service of managing the nationd forests and aso providing

certain facilities in the public interest. It held that the state had the power to appoint the
head officers of the Company and could exercise control over its economic activity. Asa
result, it decided that Coillte did come within te meaning of a “public authority whose
public supply contracts are subject to group control by the state’®. Although this decision
has been criticiseck and the dissenting opinion of the Advocate Generd Alber is consdered
to be preferable, it is an indication that a wide interpretation of the term “contracting

authority” may be adopted by the Court.

4 Article 1(b) of the Services Directive, Council Directive 92/50/EEC. There is a nonrexhaustive list of
such bodiesin Ireland set out in Annex 1 to the Works Directive 71/305/EEC.

5 Case 31/87 Gebroeders Beentjes BV v Netherlands [1988] E.C.R. 4635 and Case G44/96 Mannesmann
Anlagenbau Austria v Srohal Rotationsdruck GesmbH [1998] E.CR. 1-73.

8 Case C-306/907 Connemera Machine Turf Co. Ltd. V Coillte Teoranta [1998] E.C.R. 1-8761.

7 Case 31/87 Gebroeders Beentjes BV v Netherlands[1988] E.C.R. 4635.

8pPoint VI of Annex | to Directive 77/62/EEC.

9See Collins, “Contracting Authorities under the Public Procurement Rules” (1999) 4 Bar Review 385,
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2.6 Thresholds

Before the award of contracts is effected by the procurement (Directives) their vaue of the
contracts must exceed the following thresholdseffective 1 July 2002 asfollows:

€ 6,242,028 for works contracts avarded by Government Departments and Offices,
Locd and Regiond Autharities and other public authorities

€ 162,293 for suppliesand services contracts applying to Government Departments
and Offices

€ 249,681 for supplies and services contracts goplying to Loca and Regiond
Authorities and public bodies outside the Utilities sector.

27  TheProcedural Reguirements

2.7.1 Typesof Service Contracts

There are two types of sarvices lisged in the Directives which gpply to contracting
authorities Part A services are consdered as priority services cgpable of leading to cross
border competition and are subject to the full set of procurement rules. Part B services are
the services which are subject only to the rules on technica specifications and post award
notices but are exempt from other procedura requirements. PPP projects may be a
combhation of Pat A (eg. Computer sewagerefuse disposad) and Pat B (eg.
recregtiond, culturd and sporting services). In this instance, the full set of procurement
rules will goply if the Part A services relative vaue is more than the Part B services portion
of the arrangement.

The categories of services to which the Regulations apply are set out in Schedule 1 of the
Directive, which is divided into two parts. Pat A and Part B. The Regulations provide if
the contract is a Part B services contract then athough technica specifications must be
drawn up in terms of European specifications as far as possible, and an award notice must
be published, there is no requirement to use the open, restricted or negotiated procedures
st out in the Regulations.

Table 1 — Examples of Part A and Part B Services

Part A Services Part B Services
Examples Examples
Land Trangport Rail Trangport

Maintenance and Repair Water Transport

Telecom Services Security Services

Financid Services Legd Services
Computer (IT) Services Education Services

Architectura Hedlth and socid services

and engineering services

€
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Management Consultancy Recregtiond, culturd and sporting services

Advertisng Services Management Other services

Building- cleaning/property

Sewage/refuse disposal

2.7.2 Tendering procedures

The Directives established a framework whereby the tendering of certain projects could be
caried out. The EU Directives recognise three tendering procedures:

Open - everyone considered;
Restricted —ashort list made out of al interested parties; and
Negotiated — the contracting authority negotiates with the suppliers of its choice.

Under the open and restricted procedures the authority must choose among bidders on the
sole basis of the written tenders that are submitted. The contracting authority discuss the
tenders received of dl the biddersis. In the case of PPP projects, detailed discussions and
negotiations with bidders are necessary before deciding on one particular bidder. As a
result, awarding authorities should be advised to opt for the negotiated procedure.

Awarding authorities can always choose to opt for the open or restricted procedures,
whereas a negotiated procedure may only be used in certain circumstances as laid out in
the Directives (see below).

The negotiated procedure therefore is more suitable for PPP projects. There are two types
of negotiated procedure:

(@) negotiated procedure without prior publication (non-competitive negotiated
procedure) capable of use in exceptional circumstances as set out in the
Directives, and

(i) negotiated procedure with prior publication (competitive negotiated
procedur €) capable of usein certain circumstances.

Contracting authorities involved in PPP's should be advised that the ECJ interprets the
grounds for use of the negotiated procedure very narrowly.

11 See the Statement concerning Article 7(4) of Council Directive 93/37/EEC of 14 June 1993, 0J[1994] L
111/114.
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In an Opinion on 13 September 2000 addressed to the UK Government,2the European
Commission reprimanded the British Government for bresking the procurement rules over
the use of the negotiated procedure in tendering for the PFI (the English equivaent of

PPP's) ded for the redevelopment of the Pimlico School. The Commission stated that the
contract did not, as determined by the British government, satisfy the criteria for use of the
negotiated procedure, which should be used for a contract of an exceptiona nature which,
when congdering the risks ataching to it, did not permit prior overdl pricing. The
Commission found that the use of the negotiated procedure should be limited to stuations
where the existence of any of the three contingencies under the directives enabling the use
of the negotiated procedure are concrete and can be proved by the awarding authority.

These three contingencies under the Directives being:

in exceptional cases, when the nature of the works or services, or the risks involved, do
not permit prior overdl pricing;

in the event of irregular tendersin response to an open or restricted procedure; or

when the nature of the service being contracted for, especidly inthe case of intellectud
or financia services, is such that contract specifications cannot be established with
sufficient precison to permit a contract to be awarded under the open or redtricted
procedures.

The Commission went on to point out that the procedure cannot merely cover the Situations
that involve risks that will normdly be implied in any procurement contract. The
Commission aso decided that the type of works which may fdl into this category includes
highly innovative and complex works and where there is a posshility of finding
archaeologica vedtiges a the dte or where the geologicd character of the area is
particularly unusud. In such cases the authority would be judtified in opting for a negotiated
procedure. The Commission stated that these circumstances did not gpply in the Pimlico
School’s case and as such it concluded that the negotiated procedure was not permitted.

Following this Commisson Opinion of 13" September 2000, the use of the most

appropriate procedure br PPP projects, being the negotiated procedure, may be subject
to doubts.

2.7.3 TimeLimits

Minimum time limits are set down for the receipt of tenders in response to the different
tendering procedures.

The time limit for receipt of tenders for an open tendering procedure is not less than 36

2The European Commission also sent a“reasoned opinion” to the UK government in respect of
another negotiated procedure, which they find has breached the procurement rules, regarding the
provision of community facilitiesin Ipswich.
See: http://europa.eu.int/comm/internal_market/en/publ proc/infr/2k-869.htm for details on the
Commission’s Opinions.
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days (as amended by Council Directive 97/52/EEC) or 22 days if a PIN, containing all
available information, is digpatched at least 52 days and not more than 12 months before
the cal for competition is dispatched.

The time limit is 40 days for receipt of tenders in response to the restricted or negotiated
procedures. Thistime limit may be reduced to 26 days if a PIN is dispatched at least 52
days and not more than 12 months before the cal for competition was dspaiched.

2.7.4 Advertisement of Public Contracts

There are three types of Notices which the contracting authority is obliged to publish in
relation to the procurement procedures on public contracts.

() the PIN or Prior Information Notice;
(in) the Contract Notice; and
@)  the Award Notice.

() PIN - Contracting authorities involved in works contracts are obliged to publish in
the Officid Journd an annua notice3, called a Prior Information Notice (or PIN),
setting out what the contracting authority proposes to purchase in the forthcoming
year.

For works contracts, contracting authorities are required to publish Prior
Information Notices of their procurement plans, if these entall expenditures of €
6,242,028 in any particular works category. For supplies and services contracts,
contracting authorities are required to publish Prior Information Notices of ther
procurement plans, if these entail expenditure of €750,000.

In the event that the contracting authority does not publish a PIN including a project
which may arise a@ a later date and is not included in the origina prior information
notice then the contracting authority may till proceed with the PPP contract. The
advantage to having advertised proposed projects in the Prior Information Notice
arisesin relaion to time limits for receipt of tenders which are reduced when aPIN
is published.

() Contract Notice - Where the contracting authority makes it known that it wishes
to award a particular contract and invites bids. The notices must be set out
according to the modes in the Directives.

@iy  Award Notice - This post award notice makes known the name of the person to
whom the contracting authority has awarded the contract. Information on the

13 This notice appears on the Tenders Electronic Daily (‘TED') database which is located
athttp://www.echo.lu/ted.
4|t isalso known as Prior Indicative Notice.
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award of a contract must be notified to the Commission not more than 48 caendar
days after the award of the contract. These notices are made avalable to
unsuccessful candidates upon request.

The notices gppear in the TED (Tenders Electronic Daily).

Contracting authorities should note that when advertisng in the Officid Journd, the
provisons of the Directives, including the format in the Modd Notices, must be drictly
followed in al cases. It isimportant to draft the notice properly and it should not exceed
650 words, therefore, dthough detail should be given in respect of the contract there is a
limit as to what can be included. These Notices are st out in the Annexes to the
Directives Any advertisng of the contract, in anational publication, prior to its publication
in the Offida Journd is not permitted.

2.7.5 Technical Specifications

All of the Directives contain Smilar provisons in relation to technical specifications”. The
requirement is to use European standards whenever possible and in their abosence there isa
hierarchy of other sandards that may be used, these being internationd, nationa and lastly
company standards if no others exist.

2.7.6 Thetendergnegotiations stage

After candidates have indicated ther interest in bidding, the contracting authority can
proceed to vet the interested parties. The Directives provide that such testing may be
caried out on a review of criteria for quaitative sdection. Bidders can be treged as
indigible if they do not satisfy minimum standards of economic or financid standing and
technica capecity. The short-listed candidates are then sent invitations to tender. The
information in the invitation to tender is Smilar to that which woud be used in the notice for
the open procedure. In the case of the restricted procedure, the preferred bidder is chosen
from the written tenders submitted and, as with the open procedure, there can be no
meaningful negotiations between the parties after the tenders are received.

In the case of the competitive negotiated procedure, the Directives do not specify what
form negotiations are to take. However, these will include lengthy discussions and
correspondence between the awarding authority and the bidders.

2.7.7 Criteriafor awarding contracts

Procurement rules require that contracting authorities must state whether they will accept a
bid on the basis of:

lowest price only; or

" The Supply (93/36/EEC), Works (93/37/EEC) and Services (92/50/EEC) Directives contain the same
provisions in relation to technical rules. The Utilities Directive (93/38/EEC) contains similar
provisions.

1C
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the most economicaly advantageous tender (using various criteria such as price, period
for completion, quality, after sdes service, €c.).

If the contracting authority proposes to gpply the latter basis when consdering a bid, it
must gtate in the contract documents, or in the notices, which of the criteria it intends to
apply to the award and the order of their importance.

It is important to note that these requirements must be followed precisaly as a breach of
procurement rulesis not looked upon lightly by the ECJ. For example in the Harman case,
which concerned the House of Commons Public Works Department gppointment of a
contractor to supply the windows for the new Parliamentary office building above
Westminster Underground station, a UK contractor was accepted for the contract despite
alower bid being submitted by another company, Harman CFEM Facades (UK) Limited.
Harman sued for wasted tendering cogts, loss of profit that it claimed it would have made
on the contract and aggravated and exemplary damages. The Court held that for 200% of
the profits to be recoverable the tenderer must show to a high degree of certainty that it
would have won the contract. However, in this instance the tenderer had to show that
there was a 90% chance of winning the contracko. The Court ruled in favour of Harman
and awarded them all loss of profits.

28 Public Works Concessons

Certain PPP projects fal under the scope of public works concessions and they are treated
as separate contracts by the Commisson. These types of contracts are dedt with
exdusvdy in the Works Directive. A concession consists of or includes a grant by a
contracting authority of a right to exploit the work or works to be carried out under a
contract. An example of a public works concession is a contract to construct a Toll
Bridge or Road such as the second Westlink Bridgein Dublin.

There was certain ambiguity surrounding the issue of whether the public procurement rules
gpplied to public works concessions.  This issue was darified in a Communication from the
Commission in April 2000 entitled, “Interpretive Communication on Concessions under

Community Law”, in that such projects are subject to the public procurement rules and
principles and thus should be followed accordingly.

3. CorePrinciplesregarding EU Public Procurement Law

In addition to the procedures on EU public procurement law contracting authorities should
be aware of certain fundamentd principles, aslaid down in the Rome Treetyz:, which should
be applied in the PPP process and are binding on contracting authorities. The principles
include the following:

1. Equality of treatment

2 |f they could show that they had 70% chance of winning the contract then they would be able to
recover 70% of the profits.
ZSeepage 1.
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4.

The principle of equdity of trestment requires that the contracting authorities take dl

measures necessary to ensure that al tenderers are treated in an equa manner. This
means that Smilar tenderers are not to be discriminated againgt as being different.

Contracting authorities are bound by this requirement and the ECJ interprets this
obligation very drictlyz.

2. Trangparency

The contracting authority must carry out the public procurement procedures with alevel
of transparency. The contracting authority must make its intention to award a contract
public. This was decided by the ECJ in the Unitron Scandinavian Case that a
principle of trangparency is to complied with dong with the principle of equdity of
treatment by the contracting authority.

3. Proportionality

The principle of proportiondity, which iswell established in European law, requires that
any measure required by the contracting authority (under the procurement rules) be
necessary and gppropriate in the circumstances of the contract. It may not, for
example, require candidates to fulfill conditions which ae excessve and
disproportionate to the subject of the contract.

4. Mutual Recognition

The principle of mutua recognition requires that Member States recognize the products
and services offered by candidates from other Member State countries. This includes
for example, during the public procurement procedures, the acceptance of equivaent
technica specifications, and educationa qudifications of another Member Stae
country.

Proposed Amendments to the EU Public Procurement
Directives

In 1996 a Green Paper entitled “Public Procurement in the European Union: Exploring the
way forward’s , gave rise to a debate on public procurement rules whereby the
Commission found incong stencies between the Public Procurement Directives. As aresult,
the European Commission has proposed a threefold objective to be achieved by the
amendment of the Public Procurement Directives modernisaion, smplification and
flexibility. The modernisation objective is intended to cater for new technologies and
changes in the environment. The smplification and flexibility objectives are intended to
smplify certain of the procedures which have been criticised as too rigid and complex.

2 Commission v Denmark Case ¢-243/89 [1993] ECR 1-3353.
121 COM(96) 583 final of 27 November 1996.
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These proposals were et to be implemented by 2002 but they are presently till under
discussion at European level. The European Parliament approved the proposed Directives
in May 20012

The are asfollows,

1. the proposal for a Directive of the European Parliament and of the Council
on coordination of procedures for the award of public supply contracts,
public service contracts and public wor ks contracts®, and

2. the proposal for a Council Directive co-ordinating the procurement
procedures of entities operating in the water, energy and transport sectors
4

For the purposes of this article concerning procurement rules, concentration is centered on
the first proposal.

41  Smplification - Restructuring and Clarification of the Directives

The three Public Sector Directives involving supplies, services and works are to be
amadgamated into a single text in order to render the EU public procurement rules more
comprehengble and consigtent to both the supplier and the buyer. This may have the
effect of eiminating the current confusion as to which Directive isto gpply to a particular
public contract. Severd Member States have adopted the same agpproach in
trangposing Directives into asngle text a nationd leve.

The dructure of the proposed Directive is more user friendly. This means a reduction
in the number of Articles, more clearly laid out provisons and each Chapter, Section
and Article has a heading for ease of identification by the reader®.

The new provisons are st to logicdly follow the course of the contract award
procedure. There is a strengthening of the provisons relating to avard and selection
criteria

The thresholds provisons are amended. All thresholds are to be expressed in euros and
amplified. These are asfollows: for works contracts, a sngle threshold, of €5,300,000
for dl contracts and concessions faling under its scope; and for supplies and services
contracts, two thresholds, of €130,000 or €200,000. Their application will depend on
whether the contracting authority has the status of centra or non-centrd authority.

A Common Procurement Vocabulary (CPV) is proposed in order to smplify
administrative procedures.

2 PRES/2001/205
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42  Modernisation - Adapting to a Changing Economy

The standard procedures laid down by the Public Supply, Services and Works
Directives leave very little scope for discussion between the parties during the award of
contracts.  Thisinevitably leads to difficulty when contracting authorities are involved in
the negotiated tendering procedure. As a result, a new case for the use of negotiated
procedures is being introduced, which for particularly complex contracts - permits a
“didogue’ between the contracting authority and the various candidates, while ensuring
that there is competition, trangparency and generd compliance with the principle of

equdity of treetment. In this ingtance, the Commission proposes to extend the exigting
negotiated procedure with prior publication of anctice. Thiswill involve the contracting
authority publishing a Notice whereby it will choose one of two options in terms of

criteriait wishes the candidates to submit, ether by way of:

(@ normd documentation relaing to the candidates including their technica, economic
and financid cepacity; or

(b) in addition to the norma documentation, the contracting authority may request the
candidate to submit an “outline solution” including details on how the candidate will
meet the requirement needs of the contracting authority.

Following the sdection of candidates, the contracting authority may then consult the
selected participants to determine which candidate can best fulfill the particular contract.
The contracting authority may then invite not less than three candidates to submit formd
tenders. There will then be no further negotiations. It is possible that this amendment to
the negotiated tendering procedure may lead to a reprieve on the limited scope of the
current negotiated procedure and its current grict interpretation by the European Court
of Justice. However, as it is intended that this amended procedure be “appropriately
supervised”s, its scope and effectiveness remain to be seen.

There is a daification of provisons regarding technical specifications. This is intended
to smplify the lists of standard technical specifications which are currently provided for
in the Public Procurement Directives and to bring them into line with each other. These
amendments are intended to dlow public purchasers to dipulate their requirementsin
terms of performance levels as wdll, while safeguarding the European standardisation
gpproach, as reference to the standards will remain an option.

Certain sectors are excluded from the provisons of this new Directive. One such
example is the telecommunications sector.

The introduction of more flexible purchasing techniques in the form of “Framework
Agreements’ is et to hagppen on the basis of which contracts can be awarded without
complying with al of the obligations of the Directive. Thisisto dlow for more flexibility
in terms of the standard form of contracts. Frameworks Agreements are not contracts,

8 COM (2000) 275 final/2 2000/0115 (OOD), Explanatory Memorandum, 3.7 at p. 8.
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but they may be trested as contracts for the purposes of the Directives. They are
dready provided for in the Utilities Directive.  Framework Agreements can be
extremdy ussful for panrgovernment agreements. They dlow smdl department’s to
utilize the government’s overal purchasing power. They may however be only suitable
for PPP projects with cross-border implications.

The Commission has dso placed much emphasis on encouraging public purchasers to
tender for contracts by eectronic means. It has sat a target of 2003 by which time it
proposes that 25% of all procurement transactions take place eectronicaly. Thisisto
have an effect on shortening the length of time for the tendering procedures thereby
rendering the procedures less onerous.

The proposed Directive appears to ded with many issues concerning the European
procurement rules which have been the subject of much criticiam. It reflects a willingness
on the part of the European Union to cater for the introduction of amore liberd and flexible
gpproach to European procurement rules and the outcome can only be positive for the
success of PPP' sin Ireland.

Irish Legidative PPP initiatives

Since 1999, PPP Unit’s have been set up in the Department of Finance, the Department of
Environment and locd Government, the Depatment of Public Enterprise and the
Depatment of Education. The current Government is committed to completing the
Nationd Development Plan. This involves a naiona capitd invesment of €51.54bn
between 2000 and 2006 whereby one of the main elements is to develop the nationa road
network, a particular portion of the investment is to be provided by PPPs. The Irish
Government is keen to further accelerate the PPP process in Irdland and to give confidence
to investors, contractors and the public. Consequently, the State Authorities (Public Private
Partnership Arrangements) Act 2002 was enacted. This legidation is designed to provide
certainty in relaion to the powers of State authorities to enter into PPP's and to ensure
that State authorities possess the gppropriate power to enter into joint ventures. The Act
aso empowers State authorities to form companies s for the purpose of a PPP and gives
State authorities the legal capadty necessary to contract with the private financiers of public
private partnerships.

Conclusion

The European Union's public procurement policy is to attain fair and open competition for
public contracts above certain thresholds, by alowing suppliers to gain the full benfit of the
single market and contracting authorities to choose from a wider range of bids. Its
application is of particular relevance. In addition, thereis awillingness on behdf of the Irish
Government for the continued development of PPPsin Irdland. Thereis a new initiative
emanating from Europe to facilitate a more flexible and modernised approach to the rigid
European procurement rules, that are not to be taken lightly by any contracting authority at
present. The extent and dfect of these new initiatives, which remains to be seen, should
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however contribute greetly to accelerating the status of PPP's beyond the pilot stage in
Irdland and into the everyday norma course of business.

PHILIP DALY isa partner with L.K. Shields, Solicitors.
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