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Frequently, being selected as atrustee is regarded as a position of honour within an
organisation and the role carries a certain amount of kudos. However, being atrusteeisa
complex business. Essentidly, the pension trust conssts of an amagam of pecific
obligations and objectives set out in the trust deed and rules, statutory duties and genera
trust law duties imposed by the courts.

Persond liability attaches to the trusteeship role. On being gppointed atrustee he or she
needs to have a clear understanding of their obligations and rights so that he or sheisina
pogition to properly discharge them, thus avoiding the risk of persond ligbility. Trustees of
penson schemes are usudly individuds so thisis avery important issue to bear in mind when
agreeing to be gppointed. (However, corporate bodies sometimes are gppointed trustees.
That said, individuals who run corporate trust companies are likely to have smilar persond
accountability, athough this point has not been decided in Irdand.)

So what are these obligations and rights?

A trustee s obligations arise irrespective of the size of the fund. Reading the texts and,
indeed, the cases on what exactly comprise trustee responsibilities can be quite baffling.
Thereis no clear number specific trustee duties and they can merge into one another and
different interpretations and characteristics of trustees duties have been handed down in
caselaw over theyears. That said, the following is abrief run through of the main issues.

Trugtees mudt:
Account. - At its most basic level abeneficiary is entitled to ask the trustee
what has become of the trust fund in which heisinterested and the trusteeis

obliged to provide an account of monies laid out.

Invest the scheme' s assets — but only in accordance with the powers
granted by the trust instrument or Statute,

Comply with terms of the trust (e.g. to collect contributions and invest them
and to pay the pension benefits in accordance with the rules).

Not to delegate their intringc functions unless expresdy permitted.

Consult gppropriate experts and take advice in carrying our their
trusteeship.



Not make a profit from the trust, unless permitted under the terms of the
trust.

This centra duty is one of the reasons why trustees cannot charge for their
sarvices unless authorised under the governing documents. It a'so explains
why pension deeds usudly specidly permit trustees to act notwithstanding
that they may be a scheme beneficiary and that their decisons cannot be
chdlenged on the basis of this conflict of interest.

Conflicts of interest abound in pension schemes, especidly since the trustees
are likely to be employees and beneficiaries. They may fed under pressure
to accommodate employer requests irrespective of their “independent”
trusteerole. Conflicts of interest are aredity in every day decisons which
trustees may be involved in (for example, agreeing the terms of an early
retirement/voluntary package which is partidly to be funded out of a
scheme' s ongoing surplus where one or more of the trustees is potentidly a
beneficiary of the early retirement/voluntary package programme or dedling
with employer requests to amend the plan’s provisons.)

The Pensions Board' s trustee handbook recognises this issue and states at
paragraph 2.10.1 “ Take advice — conflicts of interest should not necessarily
prevent trustees acting in good faith. In Stuations where trustees are
conscious of a possible conflict of interest it may be necessary, beforea
decison istaken, to obtain legal, actuaria or other professiona advice, as

appropriate.”
Understand the terms and provisions of the trust deed and rules.

At dl times act in the best interests of the beneficiaries of the penson
scheme asawhole. This does not mean that adl beneficiaries must be
treated equally but their respective interest in the fund must be considered.
Equa weight must be given to each type of beneficiary. The trustees must
act fairly. The standard of care which the trustee must gpply is to take such
care“as an ordinary prudent man would take if he were minded to make an
investment for the benefit of the people for whom he fdt mordly bound to
provide’.

Safeguard the assets. Trustees must ensure that contributions are paid and
received.

Provide for the proper investment of the resources of the schemein
accordance with itsrules.

Make arrangements for the payment of benefits as provided under the rules
as they become due.



Ensure proper membership and financid records are kept.

Ensure that when the scheme iswound up its resources are gpplied in
accordance with the provisions of the Pensons Act, 1990.

Regigter the scheme with the Pensions Board.
Comply with Revenue rules (where the plan is a Revenue gpproved one).

Be mindful of the confidentid nature of their trust. In other words, it is
Inappropriate to disclose confidentia data on sdary/wage levels, and hedth
information made available to enable the trustees to discharge their duties.

Comply with data privacy laws.
The aboveis not an exhaudtive ligt.
Trustees have arange of powers and discretions.

Thereisagenerd principle that if the trustees are not empowered to take a certain course of
action they are not permitted to do so and cannot do so; S0 it is of vitd importance that the
trust documentation setting up the trust or over-riding law (e.g. the Pensions Act, 1990)
enables them to give effect to an action which they consder would be appropriate. (For
example, the trust deed and rules might be slent in a defined contribution arrangement asto
whether the trustees could arrange with the member that the benefits which could be secured
at the time of the member’s retirement would include a spouse’ s pension. In such acasg, it
would be necessary to amend the documentation to enable the purchase of a contingent

pension.)

Many of the powers given to trustees enable them to effectively administer and run the
penson scheme. (For example, they will be usudly given power enabling them to delegate
payment of benefits to third parties, enabling them to invest the assats of the plan with the
power to gppoint an investment manager and custodian for such purpose.)

Some powers are discretionary.  Frequently the discretionary powers are only exercisablein
conjunction with the sponsoring employer of aplan. However, thisis not dways so.
(Examples of discretionary powers can include the power to ded with surplus either in an
on-going situation (when it has been disclosed as aresult of an actuarid vauation) or on
winding-up the plan. Other examples include the alocation of deeth-in service lump sum
benefits or determining whether early retirement penson can be given on grounds other than
ill-hedlth.)

In modern pension documentation the power of amendment of the trust deed and rulesis
usualy exercisable by the trustees with the consent of the sponsoring employer. This power
isone of the most important powers which is exercisable by the trustees. It must be
exercised properly and with due care and atention. The trustees must only exercise this



power where the entering into the deed can be said to be in the best interests of the
beneficiaries asawhole.

It is considered that where trustees have discretionary powers they are required to consider,
from time to time, whether it is gppropriate to exercise those powers and that they cannot
merely keep them in their kitbag and never look at them. Trustees can overlook this point.
Where they are fully familiar with the trust deed and rules and are mindful of their obligations
this duty will not be overlooked.

Having established what atrustee’ s duties and discretions are, in a given case, what happens
next? The trustee needs to put them into practice in running the plan.

In arranging to look after awell managed pendon fund the trustees regularly mest, (e.g.
monthly or quarterly) to check how the plan’s adminigration is running and if there are any
Issues arigng. Such meetings enable the trustees to ascertain whether on-going contributions
have been recelved and agpplied, that no issues arise in relation to pensions and payments or
death clams. Investment performance will need to be reviewed (and depending upon the
gze of the fund in conjunction with the investment manager). Depending upon the
circumstances, such areview will be carried out in conjunction with athird party
professond.

The whereabouts and identity of assets needs to be verified; membership records need
review. Routine busnesswill cover confirmation that annua reports are issuing on time, that
Pensions Act disclosure obligations are being complied with in relaion to queries or
members booklets and so forth and that the accounts are in order.

Larger penson schemes are usudly very well run and ther trustees will have attended
professiond training courses as they are entitled to do, a the expense of the fund, under the
Pensons Act, 1990. However, dl trustees ought to take the time to attend such courses;
the Pensions Board has a list of approved providers on its website.

In practice, tricky Stuations are likely to stand out like a proverbia sore thumb. They may
involve transfer payments where the sponsoring employer isinvolved in the sde or purchase
of abusiness (or scheme mergers consequent thereon), winding up a scheme, awarding
discretionary entitlements (e.g. pension increases, early retirement pensions) dtering the
benefit structure, deding with aclaim for refund of surplus by the employer. When tricky
Issues arise in larger pension schemes the opportunity for downsdeislikely to be greater
because the value of assets affected will be correspondingly larger too.

However, sometimes things go wrong. A trusteeisin breach of trust if he or shefailsto
perform the duties required of him or her or actsin an unauthorised manner. It is necessary
for the members to establish conduct which, in the opinion of the court, amounts to a breach
of trugt. In that event, the trustee has a persond exposure (and the same may be true of
directors of trust companies).



Trustees are liable only for their own acts or omissions and not acts committed by co-
trustees. But if atrustee turnsa“blind ey€’ this can be regarded as sufficient grounds for

imposing liability.

Since trustee lidbility is persond, trustees are not responsible for breaches of trust
committed by their predecessors or by their successes. However, a new trustee must make
reasonable enquiries and obtain rdevant information about the affairs of the trust on being
gppointed. Having made such investigations (subject to the outcome of the enquiries) the
new trustee is entitled to assume that there have been no prior breaches.

In relation to successor trustees, the fact that the actud event causing the loss to occur
happened after a trustee has ceased to be such may not exonerate that trustee from personal
ligbility if the termination of trusteeship took place in contemplation of the breach occurring.

The standard of care required of trustees in exercisng their powers, duties and discretionsis
determined by reference to decided cases.

Because of the persond nature of trusteeship it is usud for penson deeds to contain aforma
exoneration clause.  In other words, under the trust documentation, trustees may be granted
wide exoneration from primary liability. Thiswill be drafted with aview to preventing
trustees from being liable for certain losses. Also, trustees have the benefit of a statutory
exoneration but this has been interpreted to have a narrow application.

Where two or more trustees are involved in a breach of trugt, ligbility isjoint and severd, o
eachisliable in respect of the whole loss dthough dl may not have been equdly
blameworthy. Judgement may be enforced againgt any one or more of them. Where this
happened they can claim a pro rata reimbursement from their co-trustees.

Aswadl asthe exoneration clause there may dso be an indemnity clause in the pension
documentation. This clause will usudly say that if the trustee is found in breach of trust the
employer will indemnify the trustee for any amount which the trustee has to pay as aresult
from the breach. Generdly, the provisons cover dl persond liability unlessthe trusteeis
guilty of fraud. Commonly, where professond trustees are employed the indemnity will not
aoply if the trustee is quilty of negligence. It isaso common for the trust deed to say thet if
the employer fals to indemnify the trustee, the trustee will be indemnified out of the fund.
This can be very hard on the members where the breach of trust givesrise to an actud loss
to the fund. The indemnity procedure will, of course, just mean that any loss which the
trustee has made good will be reimbursed by the employer. It will not exonerate the trustee
from the effects of possble legd proceedings by the members proving the breach and
seeking recompense.

In defending any proceedings relating to whether trustees have acted appropriately in the
exercise of thelr powersit is settled that they are not required to give reasons for thelr
decisons. However, it is dways open to the court to set aside or overturn their decison on
the grounds that on the facts, notwithstanding that no reasons for it have been given, itis
perverse; but thiswould be unusudl.



The best advice s, of course, to carry out the trust role responsibly and in away which
cannot be criticised. In other words, when in doubt seek independent advice.
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